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Case No.: 200500346
Judge Richard Mrazik

Pursuant to Rules 7 and 24 of the Utah Rules of Civil Procedure, Park City Municipal
Corporation (“Park City”) hereby moves the Court for intervention in the above-captioned
matter. A proposed Complaint in Intervention is attached as Exhibit A hereto.
RELIEF REQUESTED
Park City seeks an order granting its intervention as a party in this matter to protect its
interest in the Amended and Restated Development Agreement for Flagstaff Mountain, Bonanza
Flats, Richardson Flats, The 20 Acre Quinn’s Junction Parcel and Iron Mountain, (the
“Development Agreement”), referenced in Paragraphs 104 and 105 of the Third Amended
Complaint filed by Summit County in the above-captioned matter (“Third Amended
Complaint”).1 The Third Amended Complaint alleges, among other things, that Defendants and
Respondents (“Defendants”) have undertaken efforts to create an illegal subdivision of Parcels
SS-87 and SS-88. These parcels are part of the Richardson Flats property that is subject to the
Development Agreement. The Third Amended Complaint also alleges that Defendants are
surreptitiously attempting to have portions of Richardson Flats annexed into the Town of
Hideout. Based on these facts, Defendants’ actions, individually or collectively, are in violation
of the Development Agreement. Park City seeks an order granting its intervention in this matter
in order to defend its interests under the Development Agreement, which cannot be adequately
protected by Plaintiff Summit County, a non-party to the Development Agreement.
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The Development Agreement was originally entered into and recorded on or about June
24, 1999. The Development Agreement was amended and restated on or about March 1, 2007,
and recorded with the Summit County Recorder’s Office on March 2, 2007 as entry no. 0080610,
Book 1850, Page 1897

INTRODUCTION
Over two decades ago, Park City entered into a legally valid and binding Development
Agreement with United Parks City Mines Company (“UPCM”) and Deer Valley Resort
Company (“Deer Valley”) to plan and control the development of the nearly 4,000 acres of
property located within Summit County, including approximately 650 acres of property located
east of U.S. 40 and South of S.R. 248 known as Richardson Flats. Summit County Parcels SS-87
and S-88 are located within Richardson Flats. As additional public benefits and express
inducements to Park City entering into the Development Agreement, the Development
Agreement contains several agreed development restrictions on the Richardson Flats property,
including an unconditional offer to annex the Richardson Flats property into Park City. The
Development Agreement by its express terms runs with the land and is binding on UPCM’s
successors in interest to Richardson Flats property.
In the twenty years since the adoption of the Development Agreement, Park City has
honored its obligations under the development agreement with the expectation that UPCM and
its successors would honor their contractual obligations. Park City has also relied on the terms
of the Development Agreement in managing the development of Park City. The facts as alleged
in Summit County’s Third Amended Complaint demonstrate that Defendants’ actions,
individually or collectively, are intended to undermine and violate the very essence of the
Development Agreement and the consideration exchanged between the parties. Summit County
is not a party to the Development Agreement and therefore cannot adequately defend Park City’s
interests under said agreement. Accordingly, Park City must be allowed intervention in this
matter.
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RELEVANT FACTS
1.

Park City, Deer Valley, and UPCM entered into the Development Agreement on

or about March 2, 2007, thereby amending and restating the original development agreement
entered into between these same parties on June 24, 1999. (Ex. B at 1-3.)
2.

Both the original 1999 terms of the Development Agreement and the 2007

amendment to the Development Agreement were approved by legislative annexation ordinances
pursuant to Utah Code Title 10, Chapter 2, Part 4. (1999 Annexation Ordinance attached as
Exhibit C, 2007 Annexation Ordinance attached as Exhibit D.) Neither annexation ordinance
was protested or challenged by Summit County or Wasatch County pursuant to Utah Code § 102-407 or by any third party within thirty days as provided by Utah Code Title 10, Chapter 9a.
3.

The 1999 annexation ordinance was duly recorded and the 2007 annexation

ordinance was filed with the Lieutenant Governor and a certificate of annexation issued, as
required by the provisions of Utah Code 10-2-425 in effect at the relevant times.
4.

In reliance on the Development Agreement, Park City and UPCM entered into a

lease agreement for property within the “Operable Unit 1” area of Richardson Flats for transit
parking and construction and employee parking for the Montage Deer Valley Resort and Spa.
5.

Since the Development agreement and associated annexation ordinances were

adopted, courts have consistently upheld their validity and application to the affected property
against multiple challenges, expressly sustaining affirmative defenses including failure to
exhaust administrative remedies. See, e.g., Stichting Mayflower Mt. Fonds v. Park City Mun.
Corp., 2007 UT App 287; United Park City Mines Co. v. Stichting Mayflower Mt. Fonds, 2006
UT 35; Stichting Mayflower Mt. Fonds v. City of Park City, No. 2:04-cv-925 (D. Utah).
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6.

The Development Agreement included contractual agreements and covenants

regarding the 650 acre area known as Richardson Flats. (Ex. B at 7, § 1.16.) Richardson Flats
includes Parcels SS-87 and SS-88 (Ex. B. at 1-2 & Exhibit D thereto.)
7.

The Development Agreement contains multiple restrictive covenants with respect

to the development of Richardson Flats, including an unconditional offer to annex Richardson
Flats into Park City. (Ex. B at 32-33.)
8.

The covenants set forth in the Development Agreement run with the land and are

binding on UPCM’s successors in interest. (Ex. B. at 39-40.)
9.

Park City is in receipt of and has reviewed the Third Amended Complaint filed by

Summit County, captioned Summit County v. Nathan A Brockbank, et al. Civil No. 200500346.
10.

In the Third Amended Complaint, Summit County alleges that, among other

things, efforts have been undertaken by Defendants to create an illegal subdivision of Parcels SS87 and SS-88 and that Defendants are surreptitiously attempting to have portions of Parcels SS87 and SS-88 annexed into the Town of Hideout.
11.

Based on the facts as alleged in the Third Amended Complaint, Defendants’

alleged transactional maneuvering and coordination to establish an illegal subdivision or to have
portions of Richardson Flats annexed into the Town of Hideout violate Park City’s rights under
the Development Agreement, including Park City’s unconditional right to annex Richardson
Flats.
12.

Defendants knew that Richardson Flats was subject to the Development

Agreement and that the Development Agreement runs with the land and is binding on any of
UPCM’s successors in interest.
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13.

Summit County alleges that the Defendants conducted a foreclosure of portions of

Parcels SS-87 and SS-88 in violation of state law and Summit County municipal ordinance.
14.

Summit County alleges that the writs of execution as to portions of Parcels SS-87

and SS-88 effected an illegal subdivision of the parcels in violation of Utah Code § 10-2-402(3)
and without a subdivision plat approved by Summit County. (Third Amended Complaint ¶¶ 7576.)
15.

Summit County further alleges the foreclosure as to portions of Parcels SS-87 and

SS-88 was invalid and violated Utah law because the writs of execution purported to permit—
and Defendants purported to conduct—seizure and sale of the property by a constable rather than
the Summit County Sheriff as would be required for a foreclosure of real property under Utah R.
Civ. P. 64(d)(1).
16.

If Summit County is correct and the writs of execution are invalid or the

foreclosure sale was otherwise void, UPCM remains the owner of Parcels SS-87 and SS-88 and
remains bound by the Development Agreement.
17.

To the extent the purported foreclosure of Parcels SS-87 and SS-88 was valid, the

purchaser at the foreclosure sale, Defendant RB 248 LLC, is UPCM’s successor in interest with
respect to those parcels and is subject to the Development Agreement.
18.

To the extent RB 248 LLC had a valid interest in Parcels SS-87 and SS-88, any

person or entity to which it conveyed an interest in those parcels, including any of the
Defendants who are alleged to or purport to hold the parcels, is also a successor in interest to
UPCM and subject to the Development Agreement.
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19.

On August 6, 2020 and September 8, 2020, Park City put Defendants on notice of

Park City’s rights under the Development Agreement with respect to Richardson Flats as
follows:
1. Request to Annex: Pursuant to Paragraph 3.1 of the Development Agreement, Park
City has the absolute right to annex Richardson Flats and hereby puts you on notice
that it intends to pursue such annexation. Hideout’s attempt to annex this same area is
in direct violation of the Development Agreement and being pursued without Park
City’s consent, which under the terms of the Development Agreement would be
required as party with rights in the property. Further, any claim of a competing right
to consent to have the property annexed by Hideout is in violation of the
“unconditional” offer and consent granted to Park City under the Development
Agreement. Accordingly, if you have provided such consent to Hideout (or granted
such authority to a third-party2) Park City respectfully requests that you immediately
withdraw such consent and notify Hideout.3
2. Request to Grant Park City a Deed Restriction: Pursuant to Paragraph 3.1 Option
3 of the Development Agreement, the Developer (and [its successors] in interest) did
not obtain environmental approval to pursue recreational Options 1 or 2. As such, the
Developer (or [its successors] in interest), is required to deed restrict Richardson Flats
in a manner that prevents further development in perpetuity. [Id. 3.1.] Accordingly,
Park City respectfully requests that [Developer’s successors in interest] cause the
restrictive deed to be recorded immediately upon passage of the redemption period on
August 21, 2020. Unless and until the deed restriction is affirmed and made a matter
of public record, Park City reserves the right to advise the Planning Commission
2

The Development Agreement expressly provides that “[n]o other party shall have any
right of action based upon any provision of this Agreement whether as a third-party beneficiary
or otherwise.” [Ex. B § 9.6] Further, any transfer or assignment shall not relieve the successor
in interest . . . from complying with the covenants and restrictions set out in the Development
Agreement. [Id. § 8.2.]
3

Pursuant to UCA § 10-2-402(1)(c) a municipality may not annex an incorporated area if
the area is located “within the area of another municipality’s annexation policy plan.” The very
right granted to Park City to annex the property into Park City has been part of its annexation
plan since 1999, and as added to the annexation expansion area in 2019. [See Ex. E, Attachment
A: Park City Annexation Expansion Area Map]
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whether any pending applications should be processed pending this non-compliance,
including the hearing scheduled for this Wednesday on Twisted Branch Subdivision.
(Notice of Violation, attached hereto as Exhibit E.) Park City also notified Defendants of its
right to indemnification and attorney fees under the Development Agreement and that any
further conveyance of the property would be subject to the Development Agreement. (Id.)
20.

Summit County filed the present action on August 26, 2020, and filed a First

Amended Complaint that same day.
21.

Summit County filed a Second Amended Complaint on August 30, 2020.

22.

Summit County filed a Third Amended Complaint on September 4, 2020.

23.

No party has yet answered the Third Amended Complaint.
ARGUMENT

Park City moves to intervene in this matter to protect its vested interests under the
Development Agreement. Park City’s rights are directly affected by Defendants’ transactional
maneuvering and coordination to establish an illegal subdivision and/or surreptitious attempt to
have portions of Richardson Flats annexed into the Town of Hideout in violation of the
Development Agreement. Park City is accordingly entitled to intervene as of right in this matter
pursuant to Rule 24(a) and, alternatively, should be permitted to intervene pursuant to Rule
24(b).
I.

PARK CITY IS ENTITLED TO INTERVENTION OF RIGHT
First, Park City is entitled to intervene as a matter of right under Rule 24(a). Rule 24(a)

requires a motion to intervene be granted when doing so is necessary to protect an intervenor’s
claimed interest in the subject of a pending suit:
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Upon timely application anyone shall be permitted to intervene in an action . . .
when the applicant claims an interest relating to the property or transaction which
is the subject of the action and he is so situated that the disposition of the action
may as a practical matter impair or impede his ability to protect that interest,
unless the applicant's interest is adequately represented by existing parties.
Utah R. Civ. P. 24(a). Thus, a party seeking intervention under Rule 24(a) must establish four
elements:
(1) that its motion to intervene was timely, (2) that it has an interest relating to the
property or transaction which is the subject of the action, (3) that the disposition
of the action may as a practical matter impair or impede [its] ability to protect that
interest, and (4) that its interest is not adequately represented by existing parties.
Gardiner v. Taufer, 2014 UT 56, ¶ 17, 342 P.3d 269. Park City’s motion meets each of these
criteria.
A.

Park City’s Motion to Intervene Is Timely

“The timeliness requirement is designed to minimize interference with the rights of
existing parties and the orderly processes of the court.” Supernova Media, Inc. v. Shannon's
Rainbow, Ltd. Liab. Co., 2013 UT 7, ¶ 23, 297 P.3d 599 (internal quotation marks omitted).
Although timeliness is “determined under the facts and circumstances of each particular case,”
Jenner v. Real Estate Servs., 659 P.2d 1072, 1074 (Utah 1983), “[g]enerally, a motion to
intervene is timely if it is filed before the final settlement of all issues by all parties, and before
entry of judgment or dismissal.” Supernova Media, 2013 UT 7, ¶ 24 (internal citations and
quotation marks omitted).
Here, Park City filed the instant motion within days of Summit County’s initiating this
action and its filing of the Third Amended Complaint. No answer has been filed or is yet due to
be filed by the Defendants. Under these circumstances, there is no risk that the timing of Park
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City’s motion will interfere with the rights of existing parties or the orderly process of the Court.
Accordingly, this element is readily met.
B.

Park City Has an Interest in the Relevant Portions of Parcels SS-87 and SS88, the Subject of the Action

To satisfy the second element, Park City need only show that it claims an “interest
relating to the subject of the litigation, such that the interest ‘may be impacted by the
judgment.’” Supernova Media, 2013 UT 7, ¶ 32 (emphasis in original). The claimed interest
may be pecuniary or non-pecuniary in nature. Id. ¶ 33. A protectable property interest exists
where “existing rules and understandings that stem from an independent source. . . secure certain
benefits and [] support claims of entitlement to those benefits.” Petersen v. Riverton City, 2010
UT 58, ¶ 22, 243 P.3d 1261 (alteration and omission in original).
In this litigation, Summit County alleges facts to establish that efforts have been
undertaken to create an illegal subdivision of Parcels SS-87 and SS-88. Parcels SS-87 and SS-88
are part of the Richardson Flats property that is subject to the Development Agreement. The
Development Agreement contains certain rights that have been granted to Park City with regards
to Richardson Flats, including the right to annex Richardson Flats into Park City. [See Ex. B at
32-33, § 3.1.]
Thus, not only does Park City claim an interest in the subject of the litigation—Parcels
SS-87 and SS-88—but it is beyond dispute that Park City’s rights under the Development
Agreement “may be impacted by the judgment.’” Supernova Media, 2013 UT 7, ¶ 32. Indeed,
a judgment for Defendants in this case could result in Park City being deprived of its interests
under the Development Agreement, as there is substantial risk that portions of Richardson Flats
could be unlawfully annexed into the Town of Hideout rather than Park City. Park City has
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abided by the Development Agreement for over twenty years and is entitled to intervene to
ensure that all parties to the agreement and their successors in interest abide by and honor their
legal obligations.
C.

Disposition of this Action May Impair Park City’s Ability to Protect Its
Interests in Parcels SS-87 and SS-88 under the Development Agreement

This element asks whether disposition of the action creates “sufficient practical
disadvantage” to merit the proposed intervenor’s participation in the case. Supernova Media,
2013 UT 7, ¶ 40. Rule 24(a) previously permitted intervention only when an intervenor “is or
may be bound by a judgment in the action.” Id. ¶ 39 (citations omitted). However, a 1987
amendment eliminated the “bound” requirement and provides for intervention when “the
disposition of the action may as a practical matter impair or impede [the intervenor's] ability to
protect that interest." Id. (emphasis added). This had the effect of "mandat[ing] intervention on .
. . more liberal terms." Id. The Court is to “view the effect on the intervenor's interest with a
practical eye.” Id ¶ 40. The Utah Supreme Court has rejected the argument that intervention
should be denied where the intervenor could vindicate its interests in separate litigation, holding
that “the availability of separate legal action is irrelevant to an inquiry into whether a right to
intervene exists” and, indeed, “one of the primary policies underlying intervention of right is the
prevention of duplicative lawsuits.” Id. ¶ 46.
Here, there is substantial risk that Park City’s ability to protect its interests in the
Development Agreement will be impaired if it is not permitted to intervene. Defendants’ actions
as alleged in the Third Amended Complaint substantially impair and/or interfere with Park City’s
rights under the Development Agreement. If intervention were not permitted here, Park City
would be faced with permitting the challenge to Defendants’ wrongful conduct to proceed in its
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absence or to file duplicative litigation challenging Defendants’ actions in this same Court. Such
“duplicative lawsuits” would run counter to a “primary polic[y] underlying intervention of
right.” Id. Moreover, Park City would remain at a substantial risk of issues relating to
Defendants’ conduct—both factual and legal—being determined in Park City’s absence.4
Moreover, as discussed below, Summit County is not an adequate representative of Park City’s
rights under the Development Agreement. Thus, if Park City is not permitted to intervene and
present its arguments here, there will be no party in the action to assert Park City’s rights and
interests under the Development Agreement, including its absolute right to annex Richardson
Flats.

Because Park City risks significant impairment of it rights if not permitted to intervene,

Park City meets the practical impairment requirement of Rule 24(a).
D.

Park City’s Rights Are Not Adequately Represented by Summit County

“Adequacy of representation generally turns on whether there is an identity or divergence
of interest between the potential intervenor and an original party and on whether that interest is
diligently represented.” Supernova Media, 2013 UT 7, ¶ 48. However, the burden imposed by
this element is “minimal, and the intervenor need show only some evidence of diverging or
adverse interests.” State v. Bosh, 2011 UT 60, ¶ 10, 266 P.3d 788. Thus, Courts have found that
sufficiently divergent interests exists where the parties’ goals in litigation differ because there is
a significant disparity in the stakes for each party. Id. ¶ 51. In Supernova Media, the Court
concluded the divergence-of-interests element was met where the existing parties in litigation

4

Park City would not be bound by any judgment if not permitted to intervene in this
action, and therefore would not be barred from pursuing claims against defendants, Mack v. Utah
State DOC, 2009 UT 47, ¶ 29, 221 P.3d 194,
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had “much less incentive” than the proposed intervenor in fighting the challenged action, and
were thus less concerned with vigorously challenging the adverse parties. Id.
Here, this factor is easily met because, while Summit County and Park City both seek to
challenge the actions of Defendants, they do so to vindicate entirely different rights. As Summit
County’s Third Amended Complaint makes clear, it seeks to preclude Defendants’ wrongful
conduct to enforce its own ordinances and laws, prevent an unlawful subdivision without
Summit County’s approval as the land use authority of the relevant parcels, and to avoid the
taxpayers of Summit County being left “holding the ‘proverbial bag’” with respect to the
environmental clean-up and remediation of the parcels. (Third Amended Complaint ¶¶ 76, 129,
134, 138.)
Conversely, Park City seeks to defend its rights under the Development Agreement, to
which Summit County is not a party. Accordingly, Summit County cannot enforce, and
therefore does not have the same level of interest in, other critical rights under the Development
Agreement. This includes both the development restrictions set forth in the Development
Agreement, which are currently in default as set forth in the Notice of Violation, and the
unconditional right of Park City to annex the Richardson Flats property.
Under these circumstances, it cannot be concluded that Summit County can or will
adequately represent Park City’s interests in the Development Agreement in this litigation.
Because Park City has met each of the Rule 24(a) elements for intervention by right, Park City’s
motion should be granted and it should be permitted to intervene as a party in this litigation.
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II.

ALTERNATIVELY, PARK CITY SHOULD BE GRANTED PERMISSIVE
INTERVENTION
Alternatively, even if Park City were not entitled to intervention as of right under Rule

24(a), Park City should be permitted to intervene pursuant to Rule 24(b). As relevant here, Rule
24(b) provides, “Upon timely application anyone may be permitted to intervene in an action . . .
when an applicant's claim or defense and the main action have a question of law or fact in
common.” Utah R. Civ. P. 24(b). “In exercising its discretion the court shall consider whether
the intervention will unduly delay or prejudice the adjudication of the rights of the original
parties.” Id. As discussed above, Park City’s motion—filed within days of the Summit County
filing this action and before a responsive pleading has been filed—is timely. Park City addresses
the remaining two factors below.
A.

Park City’s Proposed Claim Raises Identical Issues to the Petition

In the Third Amended Complaint, Summit County alleges, among other things, that
Defendants have undertaken efforts to create an illegal subdivision of Parcels SS-87 and SS-88
and have surreptitiously attempted to have portions of Richardson Flats annexed into the Town
of Hideout, in violation of the Development Agreement. In Park City’s proposed complaint in
intervention, Park City alleges the same underlying facts regarding Defendants’ unlawful
conduct, but seeks relief as to the Development Agreement rather than as to the rights Summit
County has sued to vindicate. Thus, although the relief sought may differ as between Park City
and Summit County, the factual issues are identical, and the parties thus make identical claims
with respect to Defendants’ conduct.
Because Park City’s claims share a common legal and factual nexus with Summit
County’s claims, this requirement of Rule 24(b) is satisfied.
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B.

Park City’s Intervention Will Not Unduly Delay or Prejudice the
Adjudication of the Rights of the Original Parties

Last, intervention by Park City at this stage of the litigation will not delay or prejudice
the rights of the original parties. “The test is whether the party's intervention would unduly delay
a pending action or if permitting him to intervene would unduly complicate the issues.”
Interstate Land Corp. v. Patterson, 797 P.2d 1101, 1108 (Utah Ct. App. 1990). As discussed
above, Park City has sought intervention even before a responsive pleading is due or has been
filed. Park City did so to avoid any potential delays and ensure the timely resolution of
Defendants’ and Park City’s competing claims. Moreover, Park City’s proposed complaint in
intervention will not “unduly” complicate the issue because, as discussed above, the proposed
complaint in intervention raises at least some of the nearly, if not completely, identical claims as
Summit County. In fact, Park City’s intervention in the action will serve to clarify issues
because given Park City’s deep knowledge regarding and reliance upon the terms of the
Development Agreement, Park City is in a position to assist the Court in interpreting its rights
under the Development Agreement.
As each of the above factors weigh in favor of intervention, the Court should grant Park
City’s request for permissive intervention under Rule 24(b).
CONCLUSION
For the foregoing reasons, Park City is entitled to intervene in this matter pursuant to
Rule 24(a). In the alternative, Park City should be allowed to intervene pursuant to Rule 24(b).
Park City respectfully requests the Court grant this motion and permit Park City to intervene as a
party in this matter for all purposes.
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DATED this 8th day of September 2020.

/s/ Margaret D. Plane
Mark D. Harrington, Esq.
Margaret D. Plane, Esq.
Attorneys for Proposed Intervenor, Park City
Municipal Corporation
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct of copy of the foregoing PARK CITY
MUNICIPAL CORPORATION’S MOTION TO INTERVENE was served to the following
this 8th day of September 2020, in the manner set forth below:
[X] Electronic Filing
[ ] Hand Delivery
[ ] E-mail:
[ ] Fed-Ex Priority Overnight:

/s/ Margaret D. Plane
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EXHIBIT A

Mark D. Harrington, City Attorney (#6562)
Margaret D. Plane, Special Counsel (#9550)
PARK CITY MUNICIPAL CORPORATION
445 Marsac Avenue
Park City, UT 84060
Telephone: 435-615-5025
Facsimile: 435-658-8924
mark@parkcity.org
margaret.plane@parkcity.org
Attorneys for Proposed Intervenor, Park City Municipal Corporation
IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SUMMIT COUNTY, STATE OF UTAH
SUMMIT COUNTY, a political subdivision
of the State of Utah
Plaintiff and Petitioner,
v.
NATHAN A. BROCKBANK, an individual,
JOSHUA J. ROMNEY, an individual, RB
248, LLC, NB 248, LLC, N. BROCKBANK
INVESTMENTS, LLC, JJR VENTURES,
LTD, WELLS FARGO BANK, NA, REDUS
PARK CITY, LLC, UNITED PARK CITY
MINES COMPANY, and JUSTIN
LAMPROPOULOS,
Defendants and Respondents.

PARK CITY MUNICIPAL
CORPORATION,
Intervenor.

PARK CITY MUNICIPAL
CORPORATION’S COMPLAINT IN
INTERVENTION

Case No.: 200500346
Judge Richard Mrazik

Intervenor Park City Municipal Corporation (“Park City”) hereby intervenes and
complains against Defendants as follows:
Pursuant to Rule 10(b) of the Utah Rules of Civil Procedure, Park City hereby
incorporates Paragraphs 1 through 125 of the Third Amended Complaint filed by Summit
County on September 4, 2020, as if fully set forth herein.
Park City further alleges as follows:
126.

Park City Municipal Corporation is a political subdivision of the State of Utah

and the corporate entity of the city of Park City, Utah.
127.

The Flagstaff Development Agreement is valid and binding between Park City

and UPCM or any of UPCM’s successors in interest.
128.

The terms of the Flagstaff Development Agreement were approved by legislative

annexation ordinances adopted by Park City that were duly recorded or filed with the Lieutenant
Governor as required by law.
129.

The annexation ordinances were not challenged by Summit County, Wasatch

County, or any third party within the time permitted by law.
130.

The Flagstaff Development Agreement encumbers a 650 acre area of land located

east of U.S. 40 and South of S.R. 248 known as Richardson Flats.
131.

Summit County Parcels SS-87 and S-88 are located within Richardson Flats.

132.

The covenants of the Flagstaff Development Agreement run with the land and are

thus binding on any person or entity purporting to be the record owner of parcels SS-87 and SS88.
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133.

The Flagstaff Development Agreement gives Park City an unqualified right to

annex the Richardson Flats property into Park City.
134.

The Flagstaff Development Agreement also contains restrictive covenants that

require UPCM or its successor in interest to either obtain environmental approval to pursue
certain development options for the Richardson Flats property or to grant Park City a deed
restriction over the Richardson Flats property that prohibits further development in perpetuity.
135.

Neither UPCM nor any of the defendants who purport to be the prior or present

owners of parcels SS-87 or SS-88 have complied with the environmental approval or provided
Park City with the required deed restriction.
136.

Accordingly, UPCM and its successors in interest are in violation of the Flagstaff

Development Agreement.
137.

Moreover, Defendants are seeking to further violate the Development Agreement

by annexing parcels SS-87 to SS-88 into the Town of Hideout, thereby violating Park City’s
unqualified right to annex Richardson Flats.
FIRST CAUSE OF ACTION
(Breach of Development Agreement – Specific Performance)
138.

Park City incorporates each of the foregoing paragraphs of the Complaint in

Intervention as if fully set forth herein.
139.

The Flagstaff Development Agreement is a valid and binding agreement between

UPCM and its successors in interest that burdens the Richardson Flats properties and runs with
the land.
140.

Park City has performed all of its obligations under the Flagstaff Development

Agreement.
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141.

Defendants have breached the Flagstaff Development Agreement by failing to

comply with the restrictive covenants therein, including the requirement to convey to Park City a
deed restriction prohibiting development on the Richardson Flats property in perpetuity.
142.

Defendants have anticipatorily breached the Flagstaff Development Agreement by

taking acts that are in contravention of its obligations under the agreement, i.e., by attempting to
annex Parcels SS-87 and SS-88 into the Town of Hideout in violation of Park City’s right to
annex the Richardson Flats property.
143.

Because the Richardson Flats property is unique real estate, Park City cannot be

made whole for these breaches of the Flagstaff Development Agreement with money damages,
and Park City is entitled to specific performance of the Flagstaff Development Agreement.
144.

Accordingly, Park City is entitled to an order requiring Defendants to comply

with their obligations under the Flagstaff Development Agreement, including conveyance of a
deed restriction to Park City prohibiting future development of Richardson Flats, and an order
prohibiting Defendants from annexing any portion of Richardson Flats into the Town of Hideout
in violation of Park City’s unqualified right to annex Richardson Flats.
SECOND CAUSE OF ACTION
(Declaratory Judgment)
145.

Park City incorporates each of the foregoing paragraphs of the Complaint in

Intervention as if fully set forth herein.
146.

This Court has the power to issue a declaratory judgment regarding the parties’

respective rights, status, and legal obligations under the Flagstaff Development Agreement.
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147.

Park City maintains that the Flagstaff Development Agreement requires

Defendants to comply with the restrictive covenants set forth therein, including conveyance of a
deed restriction to Park City prohibiting future development of Richardson Flats.
148.

Park City further maintains that the Flagstaff Development Agreement provides it

has an unqualified right to annex the Richardson Flats property to the exclusion of other
municipalities.
149.

Defendants have taken action inconsistent with Park City’s rights under the

Flagstaff Development Agreement, demonstrating their disagreement with or dispute of Park
City’s rights as set forth above.
150.

Accordingly, a justiciable controversy exists between Park City and Defendants

regarding their respective rights and obligations under the Flagstaff Development Agreement.
151.

Park City seeks a declaration that the Flagstaff Development Agreement remains

valid and binding as against UPCM and any of its successors in interest, including Defendants,
and that (1) Defendants are required to convey to Park City a deed restriction prohibiting future
development of Richardson Flats, (2) that Defendants are prohibited from seeking to annex any
part of Richardson Flats into the Town of Hideout or any other municipality and (3) that
Defendants’ actions as described herein constitute a violation of Park City’s rights under the
Flagstaff Development Agreement.
WHEREFORE, Park City requests the following relief:
A.

A judgment for specific performance requiring Defendants to convey to Park City

a deed restriction prohibiting future development of Richardson Flats;

5

B.

A judgment for specific performance prohibiting Defendants from annexing any

portion of Richardson Flats into the Town of Hideout or any other municipality other than Park
City;
C.

A declaratory judgment that Defendants are required to convey to Park City a

deed restriction prohibiting future development of Richardson Flats;
D.

A declaratory judgment that Defendants are prohibited from annexing any portion

of Richardson Flats into the Town of Hideout or any other municipality other than Park City;
E.

A permanent injunction consistent with the Court’s award of specific performance

and declaratory relief as against all Defendants;
F.

An award of costs and attorney fees incurred in Park City in this proceedings; and

G.

Any other relief the Court finds just and equitable.

DATED this __ day of September 2020.

Mark D. Harrington, Esq.
Margaret D. Plane, Esq.
Attorneys for Proposed Intervenor, Park City
Municipal Corporation

6

CERTIFICATE OF SERVICE

I hereby certify that a true and correct of copy of the foregoing PARK CITY
MUNICIPAL CORPORATION’S COMPLAINT IN INTERVENTION was served to the
following this __ day of September 2020, in the manner set forth below:
[ ] Electronic Filing
[ ] Hand Delivery
[ ] E-mail:
[ ] Fed-Ex Priority Overnight:
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EXHIBIT B

EXHIBIT C

EXHIBIT D

EXHIBIT E

Office of City Manager
September 8, 2020

Nathan A. Brockbank
Joshua J. Romney
2265 East Murray Holladay Road
Holladay, Utah 84117
natebrockbank@gmai l. com
j romney@gmai I .com

JJR Ventures, LLC
c/o Joshua J. Romney
2265 East Murray Holladay Road
Holladay, Utah 84117
jromney@gmail.com

N. Brockbank Investments, LLC
c/o Nathan A. Brockbank
2265 East Murray Holladay Road
Holladay, Utah 84117
nate brockbank@gmail. com

Town of Hideout
c/o Polly McLean
395 Crestview Drive
Park City, Utah 84098
polly@peaklaw.net
hi deo ututah@hideoututah.gov

NB 248, LLC
RB 248, LLC
c/o Nathan A. Brockbank
Joshua J. Romney
2265 East Murray Holladay Road
Holladay, Utah 84117
natebrockbank@gmai I.com
jromney@gmail.com

Notice of Violation
Development Agreement for Flagstaff Mountain,
Bonanza Flats, Richardson Flats, The 20 Acre Quinn's Junction Parcel
and Iron Mountain, dated June 24, 1999 (as amended)
On behalf of Park City Municipal Corporation, I am writing to provide you with a copy of our August 6,
2020 letter wherein Park City raises several issues concerning your collaboration with Wells Fargo Bank
and REDUS Park City, LLC over the Richardson Flats property that is the subject of that certain
Development Agreement for Flagstaff Mountain, Bonanza Flats, Richardson Flats, the 20-Acre Quinn's
Junction Parcel and Iron Mountain dated June 24, 1999, by and between Park City and United Park City
Mines (UPCM), which was recorded in the Summit County Recorder's Office as Entry No. 00544835
(the "Development Agreement"). 1 Attached is a copy of the letter we provided to Wells Fargo/Redus

1 The Agreement was amended on or about March 1, 2007. The amendment was recorded with the
Summit County Recorder's Office as entry no. 0080610.

Park City Municipal Corporation• 445 Marsac Avenue• P.O. Box 1480 •Park City, UT 84060-1480
Phone (435) 615-5007 •FAX (435) 615-4901

Park City, LLC through its counsel Wade Budge, and to David Smith, as registered agent and putative
legal counsel for UPCM/Talisker.
Pursuant to Section 8 .1 of the Development Agreement, this letter applies equally to each of you either as
current or potential owners, potential successors in interest, or assignees to any portion of the Richardson
Flats property covered by the Development agreement. Additionally, it is the City's position that the
disposition of Summit County's challenges to the legality of the Hideout annexation attempt; the legality
of the subdivision; the constable's authority; and validity of the deed(s), are equally applicable and the
allegations amount to a violation of the Development Agreement.
Without any indication of sincere efforts to implement the Legislature's clear window for regional
cooperation to resolve this matter without continued litigation or waiting until the next full legislative
session, and without an oppo1iunity to communicate with you through other means, this letter notifies you
that Park City intends to protect its interests under the Development Agreement and defend against any
effort to deny Park City its contractual rights. This letter advises you that any attempt to interfere with
Park City's contractual rights will be met with strong opposition. Please note that Section 9.8 of the
Development Agreement entitles Park City to recover its attorney fees in the event of a dispute between
the parties. In the event Park City incurs fees and costs associated with protecting its rights under the
Development Agreement, the City, together with outside counsel, will seek to recover all such fees and
costs.
Park City remains open to good faith, transparent discussions about regional planning, including uses of
Richardson Flats that are consistent with the Development Agreement. I am certain that each of you
appreciate that Park City approved its largest annexation and approved significant commercial and
residential development as consideration for, among other terms, the contractual restrictions on
Richardson Flats. The City intends to hold all owners-including successors in interest or assignees-to
those restrictions.

Matt Dias
City Manager

cc:

Park City Council via email Counci l_Mail @parkcity.org
Tom Fischer, Summit County via email tfisher@summitcounty.org
Wade Budge, Esq . via email wbudge@swlaw.com
David Smith, Esq . via emai l djsmithrn3 @hotmail.com

Office of City Manager

August 6, 2020
Via email: wbudge@swlaw.com
REDUS Park City LLC
c/o Wade Budge, Esq .
Snell & Wilmer, LP
Gateway Towner West
15 West South Temple, Suite 1200
Salt Lake City, Utah 84101-154 7
Development Agreement Notice
Dear Wade:
On behalf of Park City Municipal Corporation, I am writing to raise several issues concerning your
clients', Wells Fargo Bank and REDUS Park City, LLC, apparent transactional maneuvering and
coordination with Josh Romney and Nate Brockbank to have the Town of Hideout surreptitiously attempt
to annex an area Wells Fargo/REDUS knows is subject to the Development Agreement for Flagstaff
Mountain, Bonanza Flats, Richardson Flats, The 20-Acre Quinn's Junction Parcel and Iron Mountain
dated June 24, 1999, by and between Park City and United Park City Mines (UPCM), which was
recorded in the Summit County Recorder's Office as Entry No. 00544835 (the "Development
1
Agreement,,). As Park City and Wells Fargo have discussed many times prior to the initiation of Wells
Fargo's judicial foreclosure action relating to Richardson Flats, the Richardson Flats property is subject to
certain binding covenants and restrictions concerning its use and development. [See Agreement, § III,
3.1.]
Specifically, UPCM, Wells Fargo's predecessor in interest 'unconditionally offered to annex Richardson
Flats" to Park City and, regardless of the annexation agreed to " restrict development of Richardson Flats
to one of three options as mitigation and inducement for Park City to enter into the Development
Agreement and grant ce11ain development rights. [Id.] Significantly, the parties agreed and
acknowledged that the provisions of the Development Agreement constih1ted " real covenants, contract
and property rights and equitable servitudes, which shall run with the land subject to [the .Development]
Agreement." [Id. § 8.1.] It further provides that the " burdens and benefits . . . shall bind and inure to the
benefit of each of the Parties and all successors in interest to the Parties hereto." [Id.]

1

The Agreement was amended on or about March 1, 2007, which amendment was recorded with the
Summit County Recorder's Office as entry no. 0080610.

Park City Municipal Corporation • 445 Marsac Avenue •P.O. Box 1480 ° Park City, UT 84060-1480
Phone (435) 615-5180 •FAX (435) 615 -4901

Based on the foregoing, and as successor in interest of UPCM, pursuant to Paragraph 9. 5 of the
Development Agreement, we are hereby putting you on notice of the following:
1.

Request to Annex: Pursuant to Paragraph 3.1 of the Development Agreement, Park City has
the absolute right to annex Richardson Flats and hereby puts you on notice that it intends to
pursue such annexation. Hideout's attempt to annex this same area is in direct violation of
the Development Agreement and being pursued w ithout Park City ' s consent, which under the
terms of the Development Agreement would be required as party with rights in the property.
Further, any claim of a competing right to consent to have the property annexed by Hideout is
in violation of the " unconditional" offer and consent granted to Park City under the
Development Agreement. Accordingly, if you have provided such consent to Hideout (or
2
granted such authority to a third-party ) Park City respectfully requests that you immediately
withdraw such consent and notify Hideout. 3

2.

Request to Grant Park City a Deed Restriction: Pursuant to Paragraph 3 .1 Option 3 of the
Development Agreement, the Developer (and Wells Fargo/REDUS as successor in interest)
did not obtain environmental approval to pursue recreational Options 1 or 2. As such, the
Developer (or Wells Fargo/REDUS and any other successor in interest), is required to deed
restrict Richardson Flats in a manner that prevents further development in perpetuity. [Id.
3.1.] Accordingly, Park City respectfully requests that Wells Fargo/REDUS cause the
restrictive deed to be recorded immediately upon passage of the redemption period on August
21 , 2020. Unless and until the deed restriction is affinned and made a matter of public
record, Park City reserves the right to advise the Planning Commission whether any pending
applications should be processed pending this non-compliance, including the hearing
scheduled for this Wednesday on Twisted Branch Subdivision.

3.

Attorney's Fees: Section 9.8 of the Development Agreement entitles Park City to recover its
attorney fees in the event of a dispute between the parties. As I'm sure you and Bruce Baird
have informed your clients, the Development Agreement has been the subject of litigation in
both state and federal court already. Park City not only prevailed in enforcing the

2

The Development Agreement expressly provides that " [n]o other party shall have any right of action
based upon any provision of this Agreement whether as a third-pa11y beneficiary or otherwise." [Id. §
9.6.] Fmther, any transfer or assignment shall not relieve the successor in interest (i.e. Wells Fargo) from
complying with the covenants and restrictions set out in the Development Agreement. [Id. § 8.2]
3
Pursuant to UCA § 10-2-402(l)(c) a municipality may not annex an incorporated area if the area is
located "within the area of another municipality' s annexation policy plan." The very right granted to Park
City to annex the property into Park City has been part of its annexation plan since 1999, and as added to
the annexation ex pansion area in 2019. [See Attachment A: Park City Annexation Expansion Area Map]

4 . Development Agreement but was awarded fees in one such action due to the actions of the
plaintiff and its counsel. If compelled to protect Park City ' s rights under the Development
Agreement, the City, together with outside counsel, will do so and seek recompense from
Wells Fargo/Redus.
5. Third Party challenge- Indemnification : Pursuant to Paragraph 7.2, the City hereby
notifies Wells Fargo/REDUS of its obligation to coope_rate, hold harmless and indemnify
Park City in the event of a third party challenge as successor to Developer. In the event Park
City is compelled to file an action to protect its rights under the Development Agreement, it
will seek to be reimbursed and indemnified by your clients.
6. Subsequent Conveyance: Finally, it is our understanding that as a result of the sheriffs sale
that occurred in February 2020, that Wells Fargo/REDUS will be able to convey fee title as
early as August 21 , 2020. Any transfer of title or conveyance of property would be subject to
the Development Agreement, including the covenants and restrictions set fmih above. [Id. §
8.2]

In closing, Park City remains open to discussions with you and your client. However, it must likewise
protect its rights in the very property Wells Fargo/REDUS has apparently sought to sell in a transaction
that flies in the good faith nature of not only our past negotiations, but the good faith nature of the patties'
negotiations that led to the Development Agreement in the first place.

Very truly yours,

cc :

David Smith, UPCM
Park City Council
Tom Fisher, Summit County Manager

Park City Municipal Corporation
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